2003 Colorado General Assembly

Page 15 of 15
June 26, 2003



Tomlinson & Associates - (303) 660-6036 www.lobbycolorado.com 



2003 Colorado General Assembly

Legislative Session Summary

Revised June 18, 2003

When the Colorado General Assembly convened on January 7, 2003 it was predicted that there would be several dominant issues facing legislators:  the state’s economy; water; health insurance; and auto insurance.  Indeed, these predictions proved true and the legislature dealt with these four issues as well as many others.  A total of 736 bills were introduced this year – 354 in the Senate and 382 in the House.  

When the legislature is in session, the Governor has 10 days after delivery of a bill to his office to either sign or veto.  Since the legislature adjourned on May 7, the Governor had 30 days, until June 6, to sign or veto those final few bills.  A total of 439 bills were signed into law.  Two bills, SB 248, the School Finance Act and SB 258, the Long Bill, had line item vetoes.  Eight bills were allowed to become law without the Governor’s signature.

This summary is intended to be just that – a summary.  I have attempted to focus on those issues that were of most importance to the legislators in their deliberations and that will have the most impact on the citizens of Colorado.

Budget

The state’s budget was the 800 pound gorilla that dominated everything else at the Capitol this year.  The down economy, combined with: (a) the Gallagher amendment; (b) the TABOR amendment; (c) Amendment 23; and, (d) the homestead exemption,  caused the legislature to have to cut more than $800 million from the FY 2002-03 budget and more than $900 million from the FY 2003-04 budget.  This truly was the “perfect storm” for the state’s budget.

Gallagher Amendment

The Gallagher amendment was passed by the voters in 1982, after having been referred by the 1981 legislature.  This constitutional amendment  requires commercial property owners to pay 55 percent of all property taxes.  Commercial tax rate is fixed at 29% of assessed value, while the residential rate varies in order to maintain the 55/45 percent ratio.  This is why you have noticed that even as the value of your home has increased, your property taxes have held steady or even decreased over the years.  The amendment is named after former State Senator Dennis Gallagher, currently a Denver City Councilman and newly-elected Denver Auditor.  His Senate district was northwest Denver and had one of the oldest average ages in the state.  These senior homeowners wanted their property taxes on homes that they had lived in for decades to be kept low and Gallagher was successful in arguing their case.  These property taxes, commercial and residential, are primarily used to fund K-12 education in the state.  The School Finance Act mandates that an equalization formula be used to ensure that public schools throughout the state are funded equally regardless of  commercial or residential property that might exist in the district.  The deficiency in funding is made up from state General Fund revenues.  K-12 education currently consumes about 40% of the entire state’s General Fund appropriations.  The legislature failed to pass HCR 03-1005, which would have frozen the state’s residential assessment ratio at 9.5%.  In 2004, residential assessment rates will drop to less than 8%.

TABOR

The Taxpayer’s Bill of Rights (TABOR) was passed in 1992 by anarchist/tax crusader Doug Bruce after several earlier unsuccessful attempts.  This amendment restricts growth in the state budget to the combined increase in consumer price index (CPI) plus estimated increase in population.  Any revenue collected by the state in excess of this percentage increase must be returned to the taxpayers.  These refunds were the so-called “TABOR refunds” that we enjoyed in the late 1990’s, when the economy in Colorado was hot.  However, TABOR also works in the opposite direction by restricting government spending to actual revenues collected.  This is the position that we find ourselves in now.  For about the past 24 months, the economy has been in a steady decline, leading to the required cuts in base spending in the FY 2002-03 and FY 2003-04 budgets.  This is the “ratchet-down” effect that opponents of the TABOR amendment warned of.  It should be noted that the economy will be slow to recover because of the limited growth allowed by TABOR.

Amendment 23

This amendment, adopted by the voters in 2000, mandates a minimum annual increase in K-12 education funding of the rate of inflation plus one percent each year for the next 10 years.  Amendment 23 also created the State Education Fund, funded by an allocation of slightly more than 7% of the state’s income tax revenues.  This revenue would not be counted towards the TABOR limit and thus, about $340 million per year would go into the SEF each year.  Unfortunately, as mentioned earlier, there is no TABOR surplus in a down economy and the SEF is on the verge of being bankrupt.  The required funding of K-12 does not go away, however, and if the SEF does become insolvent, General Fund appropriations to K-12 will have to increase by about 10% per year.  This means that in just a few years, K-12 spending could be more than half of the state’s entire budget.  This means that funding for colleges and universities, human services programs, prisons and other state needs will simply not be available because K-12 funding is mandated by the state constitution and funding for the other areas of state government is statutory in nature.

Homestead Exemption

In 2000, the voters of Colorado approved Referendum A to the constitution.  This amendment was referred by the legislature.  The purpose of the referendum was to reduce the property taxes paid by persons 65 years or older and that have lived in their homes for at least 10 years.  It was designed to reduce the taxable value of the residence by one-half of the first $200,000 of the home’s assessed value.  Because there is a resultant loss in property tax revenues to local governments, the referendum requires that the state reimburse the cities and counties for the “lost” revenues.  It was estimated that the total cost to the state General Fund might be something less than $20 million per year, but in 2002, the estimated amount was nearly $57 million.  This amendment does have a provision in it that allows the legislature, through legislation (SB 03-265) to reduce the amount of subsidy to the senior homeowners.  This legislation did pass and  was signed by the Governor.  This was part of the revenue enhancement/spending reduction package of 44 bills introduced by the Joint Budget Committee in an attempt to balance the FY 2003-04 budget.

Possible Changes

The “perfect storm” scenario that has developed over the past 24 months or so with regard to the state’s economy and budget has caused the General Assembly to look seriously at making practical changes.  The Legislative Council of the General Assembly has approved, and the legislature has concurred, with two interim study committees for the 2003 interim.  These are HJR 03-1060 http://www.leg.state.co.us/2003a/inetcbill.nsf/fsbillcont/A7CE747C448DB7B887256CBB00549E9B?Open&file=HJR1060_rev.pdf
HJR 1060 calls for a “study of the impact of various constitutional and statutory provisions on the ability of the state to provide programs and services to its citizens.”  Further information on this committee, including membership and meeting schedules,  can be found at http://www.state.co.us/gov_dir/leg_dir/lcsstaff/2003/comsched/03TABORsched.htm 

Another resolution, HJR  03-1033 http://www.leg.state.co.us/2003a/inetcbill.nsf/fsbillcont/FA655EF8E0B9652387256CDF0074F014?Open&file=HJR1033_rv3.pdf
This resolution will have the Legislative Council (research arm) of the legislature “study certain constitutional and statutory provisions”.  This research will be utilized by the legislative study committee created by HJR 03-1068.

Finally, HJR 03-1068 http://www.leg.state.co.us/2003a/inetcbill.nsf/fsbillcont/948DB1C80BB4E47B87256D0F0077BEE4?Open&file=HJR1068_eng.pdf
This resolution will create a study committee to “study state government expenditures”.  Additional information on this committee, including membership and meeting schedules, can be found at http://www.state.co.us/gov_dir/leg_dir/lcsstaff/2003/comsched/03statesched.htm 

It is quite likely that there will be statutory changes proposed as a result of these study committees in the 2004 legislative session.  There may also be referred changes coming from the legislature that would be voted on at the November, 2004 general election.

Additionally, a group of citizens is working on a ballot initiative(s) that would deal with the Gallagher amendment by stabilizing the residential property tax rate –  at 8% of actual value.  The proponents will be required to gather 67,829 signatures in order to place the measure on the 2004 ballot.

SB 03-258 (Long Bill) – Budget for FY 2003-04

The Joint Budget Committee (JBC) began work in November, 2002 on this year’s (FY 2003-04) budget.  They have had to shoot at a moving target as revenue forecasts have continued to drift downward.  Also, in order to meet the constitutionally mandated balanced budget for FY 2002-03, a number of transfers and spending cuts had to be made in early 2003.  As the FY 2002-03 budget was reduced, the base budget for FY 2003-04 had to be continually adjusted downward.  The legislature also transferred account balances from a number of funds and reserves in order to avoid permanent base spending cuts.  For FY 01-02 and FY 02-03, these transfers amounted to about $1.3 billion.  Unfortunately, those funds are now exhausted and the only options left now are permanent spending cuts.  This means elimination of programs and cash funding of many parts of state government.  Virtually no area of state government has gone untouched, although some have been less impacted than others. Also, SB 03-258 is based on anticipated revenue growth of 6.13% in FY 2003-04.  This is an optimistic prediction that the Legislative Council is comfortable with.  For every 1% less than the expected 6.13% growth rate, there will be necessary cuts of about $57 million.

On April 28, the Director of the Governor’s Office of State Planning and Budgeting and the Chief Economist for the Legislative Council presented their most recent revenue forecasts to the JBC.  OSPB was more optimistic, but Legislative Council feels that cuts of possibly more than $100 million may still be required in the FY 2002-03 budget, because of continually falling revenues.  This has caused the JBC to introduce three late bills – SB 342, 348 and 349 – which will allow the state to sell and leaseback state owned buildings and to allow the Governor to spend down the state’s reserves of approximately $132 million and to transfer about $27 million from the Mineral Lease and Energy Impact Fund.  This additional $159 million in spending authority would likely keep the legislature from having to come back in special session to deal with the budget. 

The following partial list of departments shows the appropriation amounts contained in the Long Bill for FY 2003-04:

	Department
	FY 2003-04 recommendation
	Increase (decrease) over FY 2002-03
	Percentage change

	Health Care Policy & Financing (Medicaid)
	$1,195,171,765
	$158,819,475
	13.3%

	Education (K-12)
	$l2,445,353,900
	$131,601,405
	5.4%

	Corrections
	$479,443,050
	$26,719,019
	5.6%

	Judicial
	$213,487,078
	$12,858,321
	6.0%

	Agriculture
	$7,824,798
	($474,458)
	- 6.1%

	Public Health
	$14,863,162
	($1,411,085)
	-9.5%

	Higher Education
	$600,392,259
	($85,136,977)
	-14.2%


As shown in the table above, the impact of the budget cuts during the past several years has been greatest on higher education.  As an example, the General Fund appropriation to the Colorado State University System and to the University of Northern Colorado will be less in FY 2003-04 than it was in FY 1995-96.  During this same time period, enrollment has increased more than 9%.  The University of Colorado System operating budget has been decreased nearly 33% in just the past three fiscal years.  This means that there will be less class availability and larger class sizes.  It will be virtually impossible for a student to graduate in four years – the classes simply will not be there.  The damage being done to higher education could take generations to correct.

Reductions included in the Long Bill (state budget), SB 258 included:

· Reduction in financial aid for higher ed students (about $10 million plus additional $7.4 million)

· Reduction of statutorily required funding of BIA backfills (about $2.4 million)

· Eliminate funding for Existing Industries Job Training program ($1.1 million)

· Net decrease of $11.2 million in Medicaid spending on county transportation services, Federal Qualifying Health Centers and Medicaid co-payments.

Spending Reduction/Revenue Enhancement

The Joint Budget Committee (JBC) introduced 44 bills in an attempt to balance the FY 2003-04 budget.  These bills included:

· SB 248 – reduction of school districts’ total program funding (about $27 million) 

· SB 263 – reduction in fire/police pension fund assistance (about $25 million)

· SB 265 – eliminate the seniors property tax exemption (about $57 million)

· SB 266 – increase nursing facility provider fee (about $10 million)

· SB 267 – cash fund the motor vehicle division (about $3.3 million)

· SB 273 – elimination of the salary survey increases for state employees (about ($28 million)

· SB 276 – cash funding of  water quality programs (about $2 million)

· SB 278 – collection of a water administration fee from users of adjudicated water rights (about $1.4 million)

· SB 282 – changes to various programs, including nurse home visitor program, tobacco education and cessation, child mental health, read-to-achieve, veterans’ trust fund, regional library system, Council on the Arts, juvenile detention, family violence grants and mental health program capitation (about $25 million)

· SB 288 – limitation of private duty nursing under Medicaid (about $750,000)

· SB 291 – reduce spending for the Children’s Basic Health Plan (about $5 million)

· SB 292 – reduction in spending on the Colorado Student Assessment Program (CSAP) (about $7.4 million) – vetoed by the Governor on May 2.
· SB 297 – cash fund activities of the Department of Agriculture (about $3.5 million)

· SB 317 – cuts the vendors’ fee that retailers are allowed to keep for collecting state sales tax from 3 1/3% of taxes collected to 2 1/3% for two years.  In FY 2003-04, it is estimated that this bill will generate about $18.2 million for the state.

These bills have now been signed, with the exception of SB 292 which was vetoed.  Additionally, the Governor vetoed the allowable 10% resident tuition increase for higher ed and directed that the schools work with the CCHE to arrive at a tuition plan “that is more affordable and reasonable for Colorado’s families…”.  Currently, it appears that the research universities – CSU, CU and UNC will be able to raise tuition 9% and the other four-year colleges will be allowed to increase by 6%.

The legislature also passed two pieces of legislation that they hope to never use.  These bills are SB 268, which would allow the state to “securitize” future tobacco settlement payments.  Also, SB 342 was signed by the Governor.  This bill would allow the state to sell and then lease back from the buyer, state buildings and properties.  Both of these measures are viewed as contingencies only to be used in the event that the economy does not recover quickly.

A bit of good news came from the federal government  in early June with the passage of the Jobs and Growth Tax Relief Reconciliation Act of 2003.  This legislation will send more than $146 million to Colorado.  The Governor has indicated that he will put 90% of the money, or $131.7 million, in a “lockbox”.  That is, in reserve accounts.  Another $5.6 million will go to the Colorado Childrens’ Basic Health Plan, $2 million will go to financial aid for higher education students, $3 million will go to literacy programs for second and third graders and the final $4 million will go to youth services.  These are one-time funds, but will also generate some federal Medicaid matching dollars.

On June 20, the Director of the Governor’s Office of State Planning and Budgeting and the Chief Economist for the Legislative Council presented fourth quarter revenue estimates for FY 2002-03 and projections for FY 2003-04.  The Legislative Council publication is available at http://www.state.co.us/gov_dir/leg_dir/lcs/focus/2003/Forecast06-03.pdf  The OSPB document is at http://www.state.co.us/gov_dir/govnr_dir/ospb/economics/cep/2003/cep2003-06.pdf 

 

A brief summary – 

 

Legislative Council (Tom Dunn)

· Reduced estimated revenues for FY 2002-03 by $28 million (from March 20, 2003 estimates).  $7.7 million is due to impact of federal tax reductions. 
· Reduced estimated revenues for FY 2003-04 by $138.6 million. 
· Reduced revenue growth for FY 2003-04 from 6.1% (basis for SB 03-258, the Long Bill) to 4.1%. 
· General Fund budget for FY 2003-04 is therefore out of balance by $206.7 million.  This shortfall does not take into account the recent transfer of $146.3 million to the state from the federal government as part of the Jobs and Growth Tax Relief Reconciliation Act of 2003. 
 

OSPB (Nancy McCallin)

· June, 2003 revenue forecast lower than March, 2003 by $78.6 million for FY 2002-03. 
· The federal Jobs and Growth Tax Relief Reconciliation Act of 2003 will distribute a total of $238.5 million to Colorado over the coming months.  This includes $92.3 million in increased Medicaid assistance and the $146.3 million in flexible federal grants. 
· The federal Jobs and Growth Tax Relief Reconciliation Act of 2003 will reduce Colorado income tax receipts by $58.5 million in FY 2003-04 and $31.2 million in FY 2004-05. 
 

Bottom line – the economy is not in “free fall” as it was a year ago.  It’s described as “bumping along the bottom” now by one economist.  The cuts that were made in the 2003 legislative session, together with other legislation and the federal money coming into the state will keep the required General Fund reserves above 2%.  In the event the reserves drop below 2%, the Governor is mandated to implement restrictions on General Fund expenditures.  It does not appear that the legislature will have to come back into special session to deal with the budget.  Both offices indicate that it will probably be FY 2006-07 before any significant amounts of money are available for either capital construction or SB 1 (highway) spending.  The question was asked of both Tom Dunn and Nancy McCallin about the possibility of having to securitize the tobacco settlement payments and/or sale/leaseback of state-owned buildings.  Nether option appears to be necessary currently, but are viable options for the future in the event that the economy does not recover as expected.

 They both predict a 4% rate of growth for the coming year and estimate that the revenue shortfall will be less than $100 million for the current year.  The state’s reserves can be tapped to balance this year’s budget, but there will be an impact on next year’s spending base because of the shortfall.  Increases in next year’s budget will be in large part driven by increased caseload in social services and the growth in inmate population of between 150-200 inmates per month in the Department of Corrections.

Water

The current drought has also caused the legislature to look seriously at the state’s water storage, usage, conservation and supplies.  Two significant pieces of legislation have emerged.

SB 03-73

This bill was introduced in order to increase the state engineer’s authority to approve the use of water, specifically with regards to the augmentation of wells along the South Platte River Basin.  This was a very contentious bill, with senior surface water right owners opposing the bill and well users supporting it.  Because of the nature of  water law, this legislation impacted nearly every water supply in northeastern Colorado, including cities along the front range.  As water flows from the continental divide and is used by cities and other users on its way to eventually flowing out of the state, senior water users could “put a call on” and cities would not be able to store and use the water because of having to meet the call.

Ultimately, a compromise was reached on SB 73 which all parties could accept.  The bill as sent to the Governor mandates that well users have an approved plan within 3 years and that augmentation will be 50% for metered flood irrigation wells and 75% for center pivot irrigators.  Governor Owens has signed the bill. 

SB 03-236

This bill authorizes the issuance of up to $2 billion in voter-approved revenue bonds for the purpose of financing water infrastructure projects by the state.  These infrastructure projects might include: storage construction, repair or rehabilitation; flood control; water conveyance; water treatment; and flood control.  The Colorado Water Conservation Board (CWCB) would recommend these projects.   The Governor had asked the legislature to introduce this bill and he signed it on June 5.

SB 03-87

This bill was aimed at improving urban water use efficiency (conservation).  It was amended to change the bill from mandatory conservation to suggested conservation measures, but ultimately died.

HB 03-1001

This bill will give the state engineer more ability and flexibility to help meet water users’ needs on a temporary basis.  This bill also encourages water conservation through local governments working with the Department of Local Affairs.

HB 03-1318

This bill will allow water banking in an additional seven river basins in Colorado.  It will allow water right owners to lease their water to others users without having to sell the water.

HB 03-1320

This bill will allow owners of water rights to donate, on a temporary basis, their water to rivers and fisheries during times of drought.

HB 03-1334

This bill will allow cities to contract with farmers and ranchers for use of their water in times of drought, without a requirement to permanently buy/sell the water rights.

Auto Insurance

During the 2002 session of the Colorado General Assembly, the bill to extend the state’s no-fault insurance law was passed which extended the life of no-fault until June 30, 2003.  If no legislation is passed in the 2003 session extending no-fault, Colorado will revert to a tort system of auto insurance.  Because Colorado’s average insurance premiums are about the 11th highest in the country and because 37 other states have gone to a tort system, Governor Owens had indicated that he would not sign any legislation extending no-fault unless there were “significant” savings attached to the legislation.  He has expressed his comfort with going to a tort system.

A working group met over the summer and fall of 2002 and developed legislation that would eventually become HB 03-1225.  This bill contained many cost-saving provisions that would have reduced average premiums for no-fault insurance coverage by as much as 30%.  The bill died after intense lobbying efforts by trial lawyers and health care providers.

SB 03-78 then became the vehicle for possible reform of the current no-fault insurance system.  As the bill passed the House, it contained eight of the 10 cost-saving measures that were identified in an independent actuarial study completed in December, 2002.  Specifically, the bill: does not have a medical fee schedule; does provide for the policy holder to opt out of coverage for various non-traditional medical providers; provides for internal and external review of treatment; provides for treatment protocols (“medically necessary” as opposed to “reasonable and necessary”); a $7500 monetary threshold, exclusive of diagnostic costs and indexed for inflation, for actions in tort (currently $2500); and provides for a low income and a senior citizen option.  

The Senate rejected the House amendments, as expected, and asked that a conference committee be appointed, as expected.  The conference committee met and that report was then rejected by the House and a second conference committee was appointed met on May 5.  That conference report was then rejected also.

SB 353 was then introduced on May 5 in an attempt to create a mandatory $50,000  “med pay” for emergency services.  The state’s trauma centers had asked that this legislation pass in order to keep them financially viable.  They argued that the current subsidy to fund trauma centers throughout the state would be eliminated with the demise of no-fault.  Because this mandatory coverage would have wiped out any potential savings associated with conversion to a tort system, the bill was killed on the last day of the session.

In the meantime, HB 03-1188 has been signed by the Governor.  This bill will allow the orderly transition to a tort system.   This bill merely takes existing law and strips out all reference to “no-fault” and re-enacts the law.  HB 1188 will become effective on July 1, 2003 and will apply to policies written on or after that date.  It is expected that what this means is that policy changes from no-fault to tort would happen on renewal of existing policies; e.g., a policy renewed in June, 2003 would operate under the provisions of the current no-fault law until renewed in December, 2003 or whatever date renewal takes place.  Also, policy holders would be allowed to request conversion from no-fault to tort after July 1.  The Division of Insurance has issued an emergency regulation to implement the conversion to tort.

There will definitely be a cost shift from auto no-fault to health insurance premiums with the conversion to tort.  You can get more information on the conversion at http://www.dora.state.co.us/insurance/what/autoaqcon.pdf  and a letter from the Commissioner of Insurance, former Speaker of the House Doug Dean, at this address http://www.dora.state.co.us/insurance/what/auto051203.pdf  

Health Insurance

The General Assembly passed two significant pieces of legislation that should help to make health insurance more affordable and available.  

· HB 03-1164 does the following:
· Creates a multiple employer welfare arrangements (MEWA) experiment with "bells and whistles"

· “Mandate light” option - Allows insurers to offer these small businesses a plan that allows the consumers to decline coverage for mammography, prostate screening, child dental care, alcoholism, hospice and some types of mental illness.  More than 14,000 small businesses with more than 125,000 employees have stopped offering health insurance to their employees in the last two years because of the costs.
· Children inoculations were amended back in as a mandate

· Study of Business Groups of One

· Rate banding as follows:

· First year groups could be rated down 15%

· Second and subsequent years, groups could be rated up 10% or down as much as 25%.

· Signed by the Governor on May 20.

· HB 03-1294 allows small employer groups that have left the small group market to reenroll without underwriting for health status.  The bill will allow insurance carriers to subject businesses that move in and out of the small group market to potential increases of as much as 35%.  Small employers of 50 or fewer employees will be able to band together to buy group insurance.  It also exempts small groups with 2 to 50 employees from medical underwriting.  Governor Owens allowed this bill to become law without his signature.

Tort Reform

Several bills were introduced and passed dealing with various aspects of tort reform.  These bills include:

· HB 1007 – sets caps on noneconomic damages in medical malpractice cases at $250,000.  Signed by the Governor on May 20.

· HB 1012 – would not allow a person to sue a medical corporation for a doctor’s mistakes.  Signed by the Governor.

· HB 1027 – permits either side in a class action to appeal a ruling granting or denying the certification of a class.  Signed by the Governor on April 7.

· HB 1121 – would add attorneys fees to the sanction imposed on a party that fails to beat, at trial, a pre-trial settlement offer it had refused.  Signed by the Governor.

· HB 1161 – would limit damages in construction defect lawsuits. This is the “construction defects” legislation that the construction industry has needed in order to be able to by general liability insurance.  It will be interesting to see if this does result in more insurance availability and affordability.  This bill was probably the most expensive, in terms of money spent on lobbying and media, of any legislation in Colorado history.   Signed by the Governor. (see below)

· HB 1186 – requires a showing of evidence that punitive damages are warranted before such damages can be alleged in a lawsuit.  Signed by the Governor on April 17.

· HB 1232 – would allow doctors to “apologize” for mistakes without the admission being allowed in court.  Signed by the Governor on April 17.

· SB 86 – would require private attorneys hired by the government on a contingency fee basis to track hours and caps effective hourly rate at $1,000.  Signed by the Governor on April 9.

· SB 231 – would prohibit product liability lawsuits against innocent retailers and where misuse of the product contributed to an injury.  Signed by the Governor on April 22.

· SB 253 – overturns a 2002 Colorado Supreme Court decision invalidating liability waivers signed by a parent on behalf of a minor child.  Signed by the Governor.

Miscellaneous

· The General Assembly again failed to enact legislation which would lower the legal blood alcohol content (BAC) from 0.1% to 0.08%.  Failure to enact this legislation causes the state to forfeit about $50 million in federal highway funds.  Additionally, failure to enact a primary seat belt enforcement law and an open-container law will cause the state to lose several million dollars more in highway funding.

· SB 24 and SB 25 were passed and signed into law by the Governor.  These bills create a statewide standard for concealed handgun carry permits and the issuance of those permits by local law enforcement authorities.  Several local governments will likely challenge these laws.

· The Joint Budget Committee and the legislature once again showed their dislike for business incentive agreements (BIA’s) by funding only one-half of the statutorily required backfill of $4.8 million to local school districts for FY 2003-04.  BIA’s are contracts that are agreed to by a company contemplating a major capital investment, the county in which the business is located, the city, if applicable, and the school district.  The agreement calls for a portion of the business personal property tax liability of the company to be forgiven for a period of time.  In the case of the school district, 50% of the BPPT owed the district may be forgiven for a period of up to 10 years.  The amount forgiven is then backfilled to the school district by the state through the school finance act.  BIA’s are an effective economic development tool in that consideration is given to the onerous nature of the BPPT and the positive ripple effect on the local economy brought about  by the capital investment and associated job creation/retention.  In the case of a BIA, the company pays $2 to the school district in BPPT, the school district rebates $1 and the state backfills that $1 to the school district.  The company sees a token, de minimus reduction in its BPPT liability, the school district remains whole, and the state funds only $1 of the school finance act, rather than the $2 that it would have to fund if the company were not located in that area and paying taxes.  There are annual assaults on BIA’s and the School Finance Act of 2003-04, SB 03-248 will prohibit any new BIA’s from being signed.  The Colorado Association of Commerce & Industry (CACI) will convene a working group over the summer and fall to make recommendations on possible legislation and we will be serving on that CACI committee.

· The Governor also showed his dislike for enterprise zones when he vetoed HB 1208, which would have extended EZ tax credits for companies that have used all applicable tax credits.  In his veto message, the Governor said, “this bill represents the latest of many good-faith efforts to attempt repairs to a program that suffers from deficiencies.”    The business community and economic developers throughout the state have a steep hill to climb in educating public policy makers in the intricacies of economic development.  Again, the Colorado Association of Commerce & Industry (CACI) will convene a working group over the summer and fall to make recommendations on possible legislation and we will be serving on that CACI committee also.

· The construction defect legislation passed this year, HB 03-1161, has several key points:

· Notice of claim (of alleged defects) must be served before a lawsuit can be brought;

· The builder is given a period of time to inspect the alleged defect and then either remedy the defect or offer a cash settlement to accomplish the repairs or to settle in lieu of the repairs;

· Continues to permit litigation remedies to claimants in the case of “actual damages”;

· Limits monetary damages under the Colorado Consumer Protection Act to $250,000 inclusive of attorneys’ fees.

· Lobbyists Freda Poundstone and Chuck Ford have already filed a proposed ballot initiative with the Office of Legislative Council to reverse this legislation.  The initiative states, “no law shall limit or impair a public or private property owner’s right to recover damages other than punitive damages, caused by the failure to construct an improvement to real property in a good and workmanlike manner, except that statutes of limitations and repose shall be permitted.  Construction in a “good and workmanlike manner” shall include, without limitation, construction so that the improvement to real property is suitable for its intended purposes.  This section shall be strictly enforced.”  The initiative is in the early stages of development and will, at the earliest, appear on the November, 2004 ballot.

· HB 03-1256 will allow the state to issue certificates of participation (COP’s) to fund a 948 bed maximum security prison in Canon City and the completion of the University of Colorado Health Sciences Center medical school at Fitzsimmons.  There will be no capital construction money available until at least the 2005-06 fiscal year, so the COP’s were the only viable alternative to fund these much needed projects.  

· State Treasurer Mike Coffman asked the legislature to introduce several reforms to the school district budgeting process.  This legislation came out of problems experienced by several school districts throughout the state and have all passed the General Assembly and will be signed by the Governor.  These bills included:

·  SB 03-149, which establishes consistent accounting standards and practices for school districts, including a reconciliation of the budget to generally accepted accounting principles (GAAP) and a required quarterly review of the district’s financial condition by its board of education.

· HB 03-1274, which provides for a complete overhaul of the state’s interest free loan program for school districts.  Collateral for these loans will now be the property taxes of the district.

· SB 03-139, which mandates that all governments and districts provide voters with detailed information prior to bond elections.

· SB 03-237, which requires that school districts deposit bond repayment funds with a third-party custodian.

· Finally, during the final three days of the legislative session, Republicans introduced and passed SB 03-352, dealing with Congressional re-districting.  Colorado gained a seventh seat in the United States Congress as a result of the 2000 census.  The legislature is charged with drawing the district boundaries for congressional districts, but with the Democrats being in the majority in the Senate and the Republicans the majority in the House of Representatives, no consensus was ever reached in time for the November, 2002 general election.  Re-districting defaulted to the courts.  The map finally laid down by the court gave the Democrats two fairly safe districts – the 1st (DeGette) and 2nd (Udall) CD’s – and the Republicans four safe districts – the 3rd (McInnis), 4th (Musgrave), 5th (Hefley) and 6th  (Tancredo) CD’s.  The 7th CD was made very competitive and Bob Beauprez, a Republican, won by only 121 votes.  The Republicans re-drew the congressional district boundaries in order to put more registered Republicans in the 7th CD and also to put Leadville, home of State Senator Ken Chlouber, in the 3rd CD.  It is expected that Congressman McInnis will run for Governor in 2006 when Governor Owens is term-limited from office and this will allow Chlouber to run in the 3rd CD.  The basis for the re-districting bill was given as the constitutional mandate that the legislature draw these boundaries.  Attorney General Ken Salazar, a Democrat, has now filed suit against Secretary of State Donetta Davidson, claiming that re-districting can only be done once every 10 years, after the census, and that the district boundaries have already been drawn.  Salazar’s suit was filed directly with the Colorado Supreme Court.  The state Democratic Party filed a similar suit in state district court against the Secretary of State, the General Assembly and the Governor.  It should be noted that many state legislatures are attempting similar legislation and it is widely accepted that the White House is orchestrating these bills in an attempt to further strengthen the Republican majority in Congress after the 2004 elections.  Also, there are myriad problems brought by this legislation, including the numerous members of various boards and commissions that are appointed according to the Congressional District in which the member lives and that are now outside their original district.

Unlike the past several years, there does not seem to be the need for, and certainly not the desire for, a special session of the legislature.  The JBC will continue to monitor the state’s revenues closely.  The next regularly scheduled forecast will be given to the committee on June 20.  The legislature did provide for some flexibility in the budget to be given to the Governor, so that minor adjustments can be made without bringing the entire General Assembly back into session.

The interim committees will begin to meet after July 1, the start of the new fiscal year.  Of special interest will be the committee created by HJR 03-1060, the study of constitutional and statutory provisions.  We will be watching this committee because of the potential legislation that could come out of the committee, dealing with changes in Gallagher, TABOR and Amendment 23.  We’ll keep you posted over the summer and fall.

Ballot Issues

There will be at least three ballot issues on the November, 2003 general election ballot.  These include:

· Referendum A – Revenue Bonds for Water Projects – this comes from SB 03-236.

· Video lottery

· Taxable Value of Residential Property – from the citizens’ group mentioned above working on the Gallagher amendment.

You can get more information on each of the ballot issues by going to the following website:  http://www.leg.state.co.us/2003a/initrefr.nsf/Ballot%20Analysis?openview  This site is part of the Legislative Council of the Colorado Legislature information.

This summary has been prepared by Danny L. Tomlinson of Tomlinson & Associates for use by clients of Tomlinson & Associates.  The summary may be reproduced and shared with attribution.  The information contained herein is current as of Thursday, June 26, 2003.  Please contact us with questions or comments at dtomlinson@msn.com 

